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vecane entitled by the Act to either wait untii age 50 and re- 


: A al - - LAN At 
ceive an annuity, or elect, at any tine curing her life tefore 


reaching age 06, to tale a residual lua, sum as provided cy 
Section 5(f£)(2) of che Act. (Pertinent sortions of which 2re 
set forth in the record documents. See ... 24-.5). eh June 27, 
1:56, iiarcella G. wart executed an election to have the residual 
lums sum paid her in lieu of future monthly benefits| Ker eiec- 
tion, admittedly duly executed on Board Form S-1Z5 (2, 42) was 
received by the Board on June 22, 1:55. «ciarcella G. iar. died 
the same day, shortly after her election hac Leea received vy 
the Board, Before notice of her death was received 2 the 
Board, the Board, on July 11, 1545, awarced her the residual 
lump sum of $4,392.75, end a checl- for that emount =a mailed to 
her on July 15, 150. The check wes returned undelivered by the 
Post Urfice, and the Board was subsequently informed of her 
death. 
t. éppiication for the Seaefits by the 
Petitioner is deniec Sy the bureau 
of Retirewent Claias. 

A:plication for the residual lume sum wae ehereatven mace 
zy Louise G. Tonkin, adninistratrix of the estate of Hiarcelia Gc. 
Merk (R. 69-53). épplication was also filed ty aerate E, 


Sheriff and s.atherine E. Frisch, surviving sisters of the 


3 ig viarcella had waited until age 59, anc had not renarriec, 
she would have receivec an annuity of $115.70 per month for 
life (%. 29). 


Se 


exployee, wn uay 27, 1:57, the Searc's Bureav of Retirement 
Cleins denied the aoslication of uowise G. Toni in (R. 54). On 
Cetoter Z¢, 1957, the same Bureau paid the fuli amount of the 
resiéual luap sum to xetherine E, Frisch, to whom idargaret hac 
ecsigaed her rights (¢. 35). 

ec. The decision of the &£p0eais Council. 


Un vctoter 25, 1257, Louise G. Tontin timely filed with the 


Board's Sppeals Oajacil her appeal from the denial by the Eureau 


(2, 35-07). Ca Deceater 5, 1957, the 4s2eals Council issued its 
Gecision (2. $3-25) in which it arfirnmed the ruling of the cur- 
eau on the ground thet tiarcella G. :iari: was not entitied to che 
residual lump sum decause she did not live to actually receive 
aad cash the Board’s checi.. 
2. The Lecision of the Boarc 

_n viareh 29, 1352, Louise G. Tonkin tinely filed with che 

Board her apseal fron che decision of che Az: .eais Council 
un iiay 13, 1:52, the Board rendered its decision, in 

which. it affirmed che findings of the éspeeis Council, reiter- 
ating its ovasic rationzie, and thus denying che claim of 
Louise G. Tontin for resicual lunp sum tenetics under the Act 


(R, Z-5). 


ARGUMELIT 


THE ESTATE OF riARCELLA G. MARA IS EiTITLED TO 


PECEIVE THE TESIDUAL LU SU PAY ELT VaDE2. | 
TRE RAILETAD RETIZELENT ACT WITH RESTECT To. 
THE DEAT oF EARULD E. iiARZ. 


A. The Boaré erred in its intersretation of the nonit 
“receiving payment in Section 5{f)(Z> 22 the éct. 

Section 5(£)(Z) of the Act provides for »aynent of @ iLuap 
sua venefit to designatec beneficiaries 2f 2 deceased enplozee 
covered cy the provisions of the Railroed "etireneat Bcee In 
she atsence of 2a desiguation by the eapioyee the Act orovices 
shat the lua: sum Lenefit ve oeyatle to the widow, chii¢ren, 
greacchildren, parents, srothers and sisters, or the estate of 
She ¢eceased, in trat orcer of priority. The 4ct further re- 
quires that, in order to te eligible for such residual lum sua, 
thie Leneficiary “will not have Cied tefore receiving zaywent™, 
and that the reliationsi:i- to the deceased eazloyee “vill have 


Leen determined dy the L[oarc."” 
However, the wicow, widower or >perent or e covered employee 
is in a different cositioa from other reiatives of the! deceesed 


empioyee. The widow is entitled to an enaulty when she reaches 


age 5., end in order to receive the resicuai iump sun penefit 


set forth in Section $(7)(2) the widow aust aase an irrevocable 
election to receive the lump sum in lieu of tue annuity. The 
oroviso to Section S(f)(Z> sets forth this requirement, (2. 2, 


footnote 1 and addendua to brief). The election is legaiiy 


effective and clearly irrevocaile, and the loard's Letters of 


anc che eiec- 


seoruary 23, 16535, ead .= > Ob 
tion itself (2. 22) tease great gains t> doiaé fais out. 
The facts show, enc the Doard ruled, cuat uercella 3. “ar. 
was eatitied to her residual iump sum, thet ser election was 
lec, end chat she died after she electior 
Sut beZore she zeceivec the benefit 
checi , which wes actueily sailed to her. ‘The Boareé denied the 
Claim of her estate =o che lum> sum because .iarcella S. tiart 


?“e6 before receivin= ceynent 2= the iuzs $s 


>f the i-reais Counci:, >. 25). “at the Board realiy dcec.cec 
was that Uarceila CG. -22 estate was aot entitlec to the tunc 
sua because wiarcella 3. lark did aot cash che checi: whea it ar- 
rivec in the mail. This constituted clear error. 

Marcelle S. uarx's 2ersonai reoresextative, her dul) 
pointed adninistretrix, st20c in nercelia’c sioes 
zoses. Fayaent of the lua- Denes to che adminiscratrix 


is the same as payiag it co -iarce 3. war. Gurectly. Further, 


there is no requireaent in the statute Chet cue benefit chec ve 


accueily cashee in order to conscitute “*receZving payment’. lor 


is there a requirese..t thet che beneficiary's personal re.re- 
sentative cannot receive 2eynent. The ioarc has attachec a re- 
quirement to the saynenc >= the residuai iuar sua chat coes not 
govear in the Act. 


Assuaing, arguendo, chat the Board's requirement that the 


cneci. se actually ceshec setore che > 

veneftits is valid, this requirement shoud not acsly to widows. 
Since the only way a widow can set her residua. lua; 3 

is ty executing aa irrevocable election, zeyaeit to her is er- 
fected when the sroperly executed election is communicated to 
che Board. vace tie election is nade there <s 

te done except for the mai:ing of the chec. , “ich is a purely 
alnicterial act. nce the widov tas done everything she can in 
order to secure ler money, paywent, in exfect, has een nece 
withia the meaning of che Act. To require the -7idoyw =o neve 


ter irrevocable election and actually survive and cash the =ene- 


fit checl imooses e requirement aot a2:ciice-ie to any other 


ciaries, exce>t the widower or parent, anc thus is 
Giscrininetory. 

Te is true tliat other sections of che ict, dealing witt 
paymeat of anauities to survivors, contein siailar ciauses es 
Section 5%: uf However, none of provisions of the 
Act, dealing with gaymene of annuities, conteins a >roviso re- 
quiriag an election on the dart of tie ; 3 ia each ia- 
stance tue recizient hes merely to survive in order to get a 


wenezit. Such is not the case under the tortured interpretatioa 


$. C., Sections 225(c)(£)(1), (£>(2) aad (£)(3) contain 
e “who will aot have died tefore receiving payment." 


chac the 
muse sae an Lrrevocasle eiectioa acdc survive and cash 


—_— 


venefits chee: ia j c2 receive payment. 


received 57 che Asilroaé wetire- 


She provisioas of the Act, «lercelie 


~idx?’s insur 


a 


sie could aiso expecc 


z= she receivec social security -enefite or otter benefits 


a oe 


che &ct, her vidor's insurance aanuity vould not be recucec 


$75.32 ser s0ntk. Eowever, if she é3 or if she ze- 
married prior to age -°, these cenet:: & te availauie 
to wer 2. 25). Thac, these seneZits vere ‘ enlvectancy 
witc& de sexainecec et Che haosealag oF a given event and 
however, che éc= eso 
future senefits, can eect to seceive 
orovided she ales the e_ection selfore she 


suck election is irrevoce>iy nade. te Sa provisions 2 


equaily to widowers anc serents of che iasuce? employee, 


ao other class of versonas. 


Sorsequesnciy, lection to 
receive a residual 


ner cizhe 


Jaci she made the 


acy of Tucure ao ee 
coule ve revo-e¢ u.ca ver death or reaaz Duc =e righe 
to the resicaal lua: sua vested upoa tie has eaing of | 
citied her sau 


weclacely to receive vayneat the 


wihlek ent 


ithe ever.t 
trevocaile 


In Freeman v. .etirement Soarc, 

iS SL), the Cosre rulec that the rai:roac em 
he desisaated the Tetitioner ac his Seneticiary, 
ia Lex a vested rigit until such time as seyaect became cue 
"Jacl 


then, any clai.a of 


the teneficiary is a nere exvectancy 
ereatec by the law, suject to revocati the sane “authority 


Ti Veeowes vestec on_y by eens fo 


tte event which ercicles the Leneficiery to cers 
/ 


onaily receive 


c 
>ayaenc.*= 


‘Nea tle oroceriy executec election 2.: warceila 6. iat: yas 
receivec by the Board, curing her lifetine, Ler risht: to the 
resicual ium> sua tecaue vested Upon ter ceatt ler Soeree 
right to the ium: sua tecase an asset oX her estate. ‘Thus, 
Louise Tonalin, as aGaialstratrix, is ent ltiec $2a cue 


alove guoted yords 


wick cue i.55 amnend- 
resort che summary 
zx the sniy signirticant chenge =o 


, 


“Phe "resicuai’ ue: sun, under Seetio 


sesic Act, ve ce is 2d Cesisnation of Leaeficiary, would 
Aner aS acerued retizeszect aanuities Gis 
paynent vould uve made to tre 
of tue svecified surviving re- 
s 
che emp:oyee’s Tunere: exveases wou lc 
not receive ysvayneat such vayers Lut M_y ac crecitors of cie 
7/ 


estace.— 


in che section-iy-sectioa exzianation 2f tne anenduents, as 


No. 2354, lSct. Congress, Zac Sess. 
views, Voi. 3, 1°55, p. 527%. 


7 U.S. Code Gong. & Ac. ews, Vol. 3, 1.52, 


ex>lanectioa 


+4§8 


‘Subsection {_) of this section would enead Section 
of the cailroad Retireweat Act to srovice thet, iz the eapioyee 
@id aot validly designate some one to rece-ve the "residual! 
| 
lum> sum grovided ty this sutsection, e vaid to the widow 


or widower of the deceesec epioyee who wes ‘living itt suck 
employee at the time of such employee's ¢eacth. f= there stoule 
be no such widow or widower, payment would te made, Zs che 
order named, to any chiié or chiidren of such enrioyes, to aay 
granéchiid or grancchilcrea, to any parext oF perecee or 

any brother end sister. i: any o£ the versons in a cless 


aot Live to receive payment ¢ sum woure ve paid to t 


others in the class, or, ii n: to the next class. 


| 
designated teneficiary and aone of the other survivors speciti- 


ceily provided for survived, payment would se nade to ithe estate 


of the deceesed maa 


Wo where in the committee report there set forth the re- 
that payaent 


quiresent/be receiveé before death of the beneficiary, aor is 


there any requirement that benefits chec'-s be actually cashec. 


Sy, 3. Code Cong. & Ac. ews, Vol. 5 LESSR DD. 
~~ > > 2 a 


=2 Sect, the Cossiscse resort counents on tice Fact that in cer- 


taia instaaces daysent *rould be aace <9 She escate of the 
Geceased ensioyee’. 
<j iatended, then, thet survivors of en- 
ees coverec by the écc would aot se entitled to any ve2e- 
whether lua> sun or anauities, uniess they were alive ac 
=ine suct. benelis rights accrued. This is necessary in 
ozcer to sinslify adainistration of the fel. -thervise, the 
have to trece heirs and next of ‘ia aad be tounc 
of escent and distribution in fifty states and the 
Coluaiie. There is no douse 
ifies administration of the Act just as the provision thar 
tie widow te living with the eaployee at the tine of his death 
tas sinolified matters for the Loarc. s.ovever, Congress Gié not 
iaceac to Georive wies7s of their luns sus tenefics Simply te- 
ceuse hey cid not or could aot cash che 
I= vas not tie intents of Congress, in drafting che statute, 
te destive widows 2f railroad eaployees of tieir survivor's dene- 
fits, nor to so de:rive che estates of such widows. The Boaze 
Las given the statute a litera nSiation, which, while it 
micht aspeer co aake the administration 27 she ket somewhat 
easier, is not in conforaicy with the Ciezetes 92 Congress and 


serves to subvert the intent of the lezisiazion. 


ST 


CONICLYS 2017 
For cle reatongs stacec above, the 2setic.o: to review tie 
Decisioa 0: miicoac “ecirement Boerd i.. leilroac Letire- 
ment fet Claims Avseai Doclet i 7 ou: G. Toniiin, 

Mo. D-322257, shoulé se zraatec, tie éecision set 

acide, and the -eiiroad Aecirement Loerc should be orderec 

to rey to Louise S. Ton:in, as Administraczix of the estate 
jarcelia G. iiari:, the sua of $4. _ 1s interest from 


7-4 


1267, che date on which the uellroac “etirewent Esard 


unlawfully denied Louise S$. Toaiin’s claim tor the above sua. 
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ttorney tor the Yetitioner 
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ADDENDUN 
»@iirsad Aetireaent act Section §(£)(2) 


SS Te Se 


Thenever i= siail epear, vith resect to the death 
am eas) : venuary 1, i,47, thet ao benefits, 


= no further benefits other than beneZits péyacle to a widow, 


wicower, or zarent upon ettaining age sixty st a future Gate, 


>a 
“33 7 


iit be payable uader this section or, pursuant to subsection 
of this section, u on attaining the age >of elis gibility et 
payable under sectioas 401-416, and 411- 
shall be paid to such person or persons 
as the deceased emsloyee may have designated 57 a writing filed 
vith the Board prior to his or her ceath,xifthere is no desic- 
aation, to the foliowiag serson (or, if 2ore than one, in equai 
shares to the personas) hose relationship to the deceased en- 
ployee sill have teen determined by the Soarce and who vill not 
have died before receiving payment of tke lum> sum orovided 
for in this paragraok: 
52 the wicow or widower of the deceaced employee who 
‘was living with such enployee at che tise of such employee's 
or 
if there te no such widow or widower, to any child 
or children of suci employee; or 
{iii) if there te no such widow, widower, or child, to 


any grandchild or zrandehildren or such e-ac_oyee; or 


ana 


(iv) if chere te no such Widow, widower, ehiid, or srand- 
child, to any parent or parents of such employee; oe 
(v) if there te no such widow, widovex, chile, grendc- 
child, or parent, to any brother or sister of mone An 
ployee; or 
(vi) if there be no such widow, widower, chile, grend- 
child, parent, orother, or sister, to the estate of such 
enployee, 
a lumz sum in an amount ecual to the sua of ¢& per centua o= his 
coapensation paid after Decemter 31, 1535, end prior to Janu- 
ary 1, 1547, plus 7 per centum of his or her compensation paid 
after December 31, 1545, end before Jenuary 1, isss, pias 7-i/2 


- 


ver centum of kis or her compensation said efter Lecember oils 
135c, and before january 1, 1652, >ius ° cer centum of his or 


her compensation caid ater Leceaber 31, 1:52, and tefore 


January 1, 1505, pius an amount equal to the total of ali ea- 


ployee taxes payavie ty Lim or her after Lecen-er 31, ls 


under the provisions of sectioa 3201 o£ Title 25, plus one-hait 
of 1 ver centum of the comzensation on whict. such taxes were 
payable, deeming the compensation attributable to creditable 
military service rencerec efter June 3¢, 1553, to de caxabie 
compensation, and one-half of the taxes seyzabie by an employee 
representative under section 3211 of to be empioyee 


taxes payatle under section 3291 of Title 25 ‘exclusive of 


comsensetion ia excess of $200 for aay aonci. sefore July i, 


1:54, and in excess o£ $350 for any montt. eZcez June 3%, 1-54, 
and teSore Syme 1, 125., and ia excess o£ 9.22 for any monet. 
tefore November 1, 1.532, and in excess 
for any noath eicer -ctober 32, its, and vefore ~c- 
coder 1, 1355, ané ia excess of (1) 94 oz (22) an amount 
ecual to one-tvelifth of the current maximum enaual taxatle 


od s 


wages as defined ia section 3121 of Title Zs, whichever is 


‘ 


gzreaser, for any aoath efter Septen: 22, 1:55}, miaus the sum 


tenefits paid to Fia or her, aad to others deriving <roa 
her, during his or her life, or to others by reason 9f 
her death, uader shis chapter an¢ zursuant to sub- 
(:) oF this section, under sections 421-410, and 4il- 
for this carpose, paymeats to providers of 
services uader seczion 2Z7s--Z 22 this sitle ead the amount of 
the employee tax atcrisucabie to s> auch -n tax race ac is 
cerived from sectiza 21°: of Title 25, suell oe dis- 
regarded): 
oy a widow, widower, oz zarent who mej u,on ettainiag age siaty 
be eatitied to further Lenefics under chis section, or pursuaac 
to subsection (:) o£ this section, uson atteiaiag the age of 
ted co further beaelits under sections 4°.- 
22% 


>» aad 411-424 ‘of te 42, such lua, sua shall aot be said 


unless such widow, widower, or parent mz:es eac files with the 


Board an irrevocavle ezection, in such fora es the Zoerc way 
orescrive, cto have such lump sum peid in lies of all benefits 
to which such widow, widower, or parent aigut Rete becone 
encitied under this section or, pursuant £9 sussection 

shis section under sections 451-410, and 


Buch ezection shall te iezally effective accozding to its 


terms. ‘lothing in this section shall operate £9 deorive 2 


widow, widower, or parent ma’-ing such election of any insurance 
 pnabtee andeci sect tone Go IeliO. andl GMinl26u of Tite) 2euco 
~hiech such widow, widower, or parent woulc Lave been entitlec 
ted this section not teen enected, The term Tenefits es usec 
in this oaragraph inciudes all annunities aayanle under this 
cheoter, lum sums ceyable under paregraph <L) of this sub- 
section, and insurence tenefits sad lua:-aua aaymeats) under 
sections 401-410, aad 411-424 of Title 42, sursuant to sui- 
section (1) of t section, except ti.at the ¢eductions of the 
benefits which, oursueat to subsectioa (2) of this. sectioa, 
are paid under sections 491-410, end 411-424 of Title 42, 
curing the lize of the employee to hin or to her and to others 
eciving from hia or her, shali be limiteé to suct portions o£ 
. benefits es are payazie solely vy reason of the inclusion 


of service as an employee in “employment” suzsuant to sub- 


section (€::)(1) of this section. 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 22,891 


LOUISE G. TONKIN, ADMINISTRATRIX OF 
THE ESTATE OF MARCELLA G. MARK, 
Petitioner, 
vs. : 


UNITED STATES OF AMERICA RAILROAD RETIREMENT BOARD, 


Respondent. 
ON PETITION TO REVIEW DECISION OF 


THE RAILROAD RETIREMENT BOARD 
BRIEF OF RESPONDENT 


STATEMENT OF THE ISSUE 
PRESENTED FOR REVIEW 


Is the decision of the Respondent, the Railroad Retirement Board, 
that the Petitioner, Louise G. Tonkin as administratrix of the estate 
of Marcella G. Mark, is not entitled to the residual lump-sum benefit 


| 
payable under Section 5(£)(2) of the Railroad Retirement Act (45 U.S.C. 


§ 228e(£)(2)) by reason of the death of Harold E. Mark supported by 


substantial evidence in the record and based on a reasonable interpre- 


tation of law? 


The instant case has not been before this Court previously under 

either the same title or a similar title. 
STATEMENT OF THE CASE 

This proceeding was instituted by Petitioner (hereinafter 
referred to as the Administratrix) to obtain review of a decision 

made under the Railroad Retirement Act (45 U.S.C. §§ 228a- 
228s-2) by the Railroad Retirement Board (hereinafter referred to as 
the Board), which is an independent agency in the executive branch of 
the United States Government charged with the administration of that 
Act (Section 10(2); 45 U.S.C. § 228j(a)).- 

The decision of the Board is subject to review by this Court under 
Section 1l of the Act (45 U.S.C. § 228k), which incorporates by 
reference the provisions pertaining to judicial review set forth in 
Section 5(£) of the Railroad Unemployment Insurance Act (45 U.S.C. 

§ 355(£)), an Act also administered by the Board (Sections 1(r) and 12; 
45 U.S.C. §§ 351(r) and 362). 

In the decision complained of, rendered on May 13, 1968, the Board 
determined that the Administratrix is not entitled to the residual 
lump-sum benefit ($4,392.75) payable under Section 5(£)(2) of the 
Railroad Retirement Act (45 U.S.C. § 228e(£)(2)) by reason of the 
death of Harold E. Mark because Mr. Mark's widow, Marcella G. Mark, 
had died before receiving payment of that lump sum and the widow's 


estate is not entitled to such benefit (R. 2-5). 


Se 
1/ References’ in this form are to pages in the certified transcript 


of the record before the Board which has been filed with the Court. 
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Section 5(f£)(2) of the Act provides, in pertinent part, as 
follows: 

"Whenever it shall appear, with respect to the 
death of an employee on or after January 1, 1947, 
that no benefits, or no further benefits, other than 
benefits payable to a widow, widower, or parent upon 
attaining age sixty at a future date, will be payable 
under this section or, pursuant to subsection (k) of 
this section, upon attaining the age of eligibility 
at a future date, will be payable under title II of 
the Social Security Act, as amended, there shall be 
paid to such person or persons as the deceased em- 
ployee may have designated by a writing filed with 
the Board prior to his or her death, or if there be 


no designation, to the following person (or, if more 
than one, in equal shares to the persons) whose 
relationship to the deceased employee will have been 


determined by the Board and who will not have died 


before receiving payment of the lump sum provided 
for in this paragraph [Emphasis supplied]: 


"(i) the widow or widower of the 
deceased employee who was living with 
such employee at the time of such em- 
ployee's death; or 

"(ii) if there be no such widow or 
widower, to any child or children of 


such employee; or 


"(iii) if there be no such widow, 
widower, or child, to any grandchild or 
grandchildren of such employee; or 

"(iv) if there be no such widow, 
widower, child, or grandchild, to any 
parent or parents of such employee; or 

"(v) if there be no such widow, 
widower, child, grandchild, or parent, to 
any brother or sister of such employee; or 

"(vi) if there be no such widow, 
widower, child, grandchild, parent, 
brother, or sister, to the estate of such 


employee, 


a lump sum * * *: Provided, however, That if the enm- 


ployee is survived by a widow, widower, or parent who 
may upon attaining age sixty be entitled to further 
benefits under this section, or pursuant to sub- 
section (k) of this section, upon attaining the age of 
eligibility be entitled to further benefits under 

title II of the Social Security Act, as amended, such 
lump sum shall not be paid unless such widow, widower, 
or parent makes and files with the Board an irrevocable 
election, in such form as the Board may prescribe, to 
have such lump sum paid in lieu of all benefits to which 
such widow, widower, or parent might otherwise become 


entitled under this section or, pursuant to subsection (k) 


of this section, under title II of the Social Security 
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Act, as amended. Such election shall be legally 
effective according to its terms. Nothing in this 
section shall operate to deprive a widow, widower, 
or parent making such election of any insurance 
benefits under title II of the Social Security Act, 
as amended, to which such widow, widower, or parent 
would have been entitled had this section not been 


enacted. * * x" 


STATEMENT OF FACTS 


Harold E. Mark, the employee upon whose earnings record payment 
of the benefit in question is based, died on October 9, 1962, at the 
age of sixty-four (R. 8). At the time of his death Mr. Mark was en- 
ployed as Chief Rate Clerk for Railway Express Agency, Incorporated 
(R. 8), and was completely insured under the Railroad Retirement Act 
(R. 14). On October 23, 1962, his widow, Marcella G. Mark, filed an 
application (R. 10-13) for the lump-sum death payment provided by 
Section 5(f)(1) of the Act (45 U.S.C. § 228e(f)(1)); she was awarded 
such lump-sum payment, in the total amount of $762.40, on November 14, 
1962 (R. 14). 

Since Mrs. Mark, who was born on January 17, 1912 (R. 11), had 
not attained age sixty, she was entitled to elect to receive the 
residual lump-sum payment provided by Section 5(£) (2) of the Act in 
lieu of future monthly benefits that might otherwise become payable 
to her on the basis of her deceased husband's railroad service, and 
in a letter of November 29, 1962, she asked what the amount of such 


residual payment would be (R. 17). In response to her inquiry, 
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Mrs. Mark was advised as to the amount of the residual payment and 
as to the annuity rights which she would surrender if she chose to 
receive that payment (R. 20). Upon receiving this information 
Mrs. Mark stated that she had decided to take the residual payment 
and requested that the necessary forms be sent to her (R. 22). 

Although she was furnished the requested forms on February 26, 
1963 (R. 23), Mrs. Mark took no further action until April 23, 1966, 
when she again stated that she had decided to take the residual pay- 
ment and inquired as to the amount of that payment (R. 24). After 
receiving this information, together with information as to the 
annuity rights which she would be required to surrender (R. 26), 
Mrs. Mark executed an election on June 27, 1966, to receive the 
residual payment in lieu of future monthly benefits (R. 28). This 
election was filed with the Board on June 29, 1966 (R. 29). On 
July 11, 1966, Mrs. Mark was awarded the residual payment in the 
amount of $4,392.75 (R. 30), and a check for that amount was mailed 
to her on July 18, 1966 (R. 31). This check, however, was returned 
undelivered by the post office (R. 32, 33), and the Board was subse- 
quently informed that Mrs. Mark had died on June 29, 1966 (R. 37, 38). 

On May 18, 1967, following a period of correspondence regarding 


entitlement to the residual payment in question (R. 40, 43, 49-59), 


the Administratrix filed an application for such payment (R. 60-63). 


2/ At this time, December 7, 1962, Mrs. Mark was erroneously advised 


that the residual payment would amount to $4,329.75. She was 
later advised as to the correct amount of that payment, $4,392.75, 


in a letter dated May 16, 1966 (R. 26). 
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The Bureau of Retirement Claims, the Board's initial adjudicating 
| 


unit, informed the Administratrix on May 27, 1967, that her applica- 
tion had been denied because Mrs. Mark had died before receiving 
payment of the residual lump sum and her estate was not entitled to 
that benefit (R. 65). Applications for the residual payment were 
also filed by Margaret Sheriff (R. 72-75) and Katherine Frisch 
(R. 79-82), the surviving sisters of Harold Mark. And on October 20, 
1967, the full amount of the residual lump sum was paid to 
Katherine Frisch (R. 85), to whom Margaret Sheriff had assigned her 
rights (R. 77). | 

The Administratrix, in October of 1967, filed an appeal 
(R. 86, 87) from the denial of her application to the Board's Appeals 
Council, an intermediate appeals unit within the Board, which sus- 
tained the determination of the Bureau of Retirement Claims 
(R. 93-96). An appeal was then filed with the Board itself 
(R. 99, 100), which affirmed the decision of the Appeals Council 


(R. 2-5). The petition for review by this Court followed. 
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SUMMARY OF ARGUMENT 
rovided that the findings of the Board, if 
supported by evidence and in the absence of fraud, shall be con- 
lusive. And the courts have held that the decision of the Board is 
be affirmed if it is supported by substantial evidence and has a 
reasonable basis in law. 

The Board's decision that the Administratrix is not entitled to 
the residual lump sum payable under the Railroad Retirement Act by 
reason of the death of Harold E. Mark is supported by substantial 
evidence in the record and has a reasonable basis in law. 

Section 5(£)(2) of the Railroad Retirement Act specifically provides 
that where an employee dies and no benefits are, or will be, payable 
under the Act other than benefits which may become payable to a 
widow when she reaches age sixty at some future date, a residual 
lump sum shall, in the absence of a beneficiary designated by the 
employee, be paid to the deceased employee's widow (or widower), 


children, grandchildren, parents, brothers and sisters, cr estate, 


in that order of priority, who will not have died before receiving 


payment of such lump sum. 


In the instant case, it is an uncontroverted fact that Marcella 
Mark, the widow of the deceased employee Harold Mark, died before 
she received payment of the residual lump sum here in question. 
Therefore, since the estate of a widow is not included among those 
named in the statute as possible beneficiaries of a residual payment, 


it is clear that the Administratrix is not entitled to the benefit 


sought on behalf of Mrs. Mark's estate. To hold otherwise, the 
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requirement that a beneficiary be alive in order to receive payment 


of the lump sum would have to be “interpreted” out of the Act. 


Despite the specific language of Section 5(£) (2), the Administra- 
trix contends that Mrs. Mark's right to the residual lump sum in 


question became vested at the time that she executed an election to 


receive such lump sum. Such a contention, however, is based upon a 


misconception of law. Rights to benefits under the Railroad Retire- 
ment Act do not flow from any common law sources; nor are they founded 
upon principles of contractual law. They are based pleas oe statu- 
tory law created by the Congress of the United States. And the 
federal courts have repeatedly held that anticipated benefits under 
federal statutory retirement systems, such as the Social Security 
system and the Civil Service Retirement system, are merely non- 
contractual benefits under a social welfare program and have further 
held that annuitants had no vested rights to their annuities even 


after the annuities had been certified and awarded. 


Even if it were the law that rights to benefits under} the Raile 


road Retirement Act vest when a beneficiary has satisfied tne con- 
ditions of entitlement thereto established by the Act, the fact 
remains that Marcella Mark did not satisfy all the conditions imposed 
upon entitlement to the benefit sought here. In order to be enerciled 
to that benefit, the Act expressly requires that she must have been 
alive to receive payment of the lump sum; that requirement was 
clearly not satisfied. 


The Administratrix further contends that the condition that the 


| 
residual lump sum is to be paid to a person "who will not have died 
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before receiving payment" is not applicable here since a widow must, 
in accordance with a proviso in Section 5(£)(2), file an election if 
she wishes to receive the lump sum in lieu of future annuity benefits, 
which election is irrevocable and legally effective according to its 
terms. This contention also lacks merit. As is stated in the Board's 
decision and as is shown by the legislative history of Section 5(£) (2), 
the proviso in question could not have been intended to have the effect 
of exempting a widow from the requirement that a beneficiary named 
in the statute must be alive at the time of payment in order to be 
entitled to the residual lump sum. When Section 5(£)(2) was added to 
the Railroad Retirement Act in 1948, it contained no requirement 
that the survivor of an employee be alive in order to receive payment 
of the lump sum. It did, however, contain the proviso that a widow 
could receive the residual payment only if she filed an election 


surrendering her right to receive future benefits based on the 


deceased employee's railroad service. Since it was deemed desirable 


to afford a widow an opportunity to receive the residual payment if 
she had not, at the time of the employee's death, attained the age of 
annuity eligibility, the proviso was enacted to provide this oppor- 
tunity only if the widow surrendered her statutory rights to future 
annuity payments. The additional requirement that a widow, or any 
other named survivor, had to be alive in order to be entitled to the 
residual lump sum was not added until Section 5(£)(2) was amended in 
1958. And the! legislative history of that amendment shows that the 
added requirement was intended to apply to widows as well as to 


the other classes of survivors named in the Act. 


THE DECISION OF THE BOARD IS NOI TO BE SET ASIDE IF IT IS SUPPORTED 
BY SUBSTANTIAL EVIDENCE IN THE RECORD AND HAS A REASONABLE BASIS 
IN LAW. 


Section 11 of the Railroad Retirement Act (45 U.S.C. § 228k), 


pursuant to which this action is brought, incorporates the judicial 
review provisions of the Railroad Unemployment Insurance Act 
(Section 5(f); 45 U.S.C. § 355(f£)) and thereby spechetcsiily, provides 
that: 
"x %& * The findings of the Board as to the 

facts, if supported by evidence and in the absence 

of fraud, shall be conclusive. * * *" 

This and other courts have held that the Board's decision is to 
be affirmed if it is supported by substantial evidence and has a 
reasonable basis in law. Gloss v. Railroad Retirement Boere® 114 App. 
D.C. 177, 313 F. 2d 568, 569 (1962); Brotherhood of Railway and 
Steamship Clerks v. Railroad Retirement Board, 103 App. D.¢. 217, 
239 F. 2d 37, 43 (1956); Brotherhood of Railroad Trainmen . Railroad 
Retirement Board, 410 F. 2d 353 (C.A. 3, 1969); Lowe v. Railroad 
Retirement Board, 294 F. 2d 115, 116 (C.A. 9, 1961); Railway Express 
Agency, Inc. v. Railroad Retirement Board, 250 F. 2d 832, 836 
(C.A. 7, 1958), cert. den., 356 U.S. 967 (1958); Southern Develorasct 
Company v. Railroad Retirement Board, 243 F. 2d 351, 353 (C.A. 8, 
1957). But cf. Hinojos v. Railroad Retirement Board, 323 F. 2d 227, 
229 (C.A. 5, 1963) (involving a question of state law). In Gloss 
this Court made the following statement concerning the scope of 


judicial review with respect to questions of law (313 F. 2a at 569): 
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"To sustain the Board's application of the 
statutory term 'remarriage,' we need not find ‘that 
its construction is the only reasonable one, or even 
that it is the result we would have reached had the 
question arisen in the first instance in judicial 


proceedings. Unemployment Compensation Comm. of 

Territory of Alaska v. Aragon, 329 U.S. 143, 153, 
7S. Ct. 245, 250, 91 L. Ed. 136 (1946). If the 
Board's interpretation has ‘warrant in the record’ 
and a ‘reasonable basis in law,’ it must be affirmed. 
National Labor Relations Board v. Hearst Publications, 
322 U.S. 111, 131, 64 S. Cr. 851, 88 L. Ed. 1170 
(1944) ." 
II. 

THE BOARD'S DECISION THAT THE ADMINISTRATRIX IS NOT ENTITLED TO THE 
RESIDUAL LUMP-SUM BENEFIT PAYABLE UNDER THE RAILROAD RETIREMENT 
ACT BY REASON OF THE DEATH OF HAROLD E. MARK IS SUPPORTED BY 
Sepotantae EVIDENCE IN THE RECORD AND HAS A REASONABLE BASIS IN 

Section 5(£)(2) of the Railroad Retirement Act (45 U.S.C. 
§ eevee provides, insofar as is pertinent to this case, that 


where an employee dies and no benefits are, or will be, payable 


under the Act other than benefits which may become payable to a widow 


s 
when she reaches age sixty at some future date, a residual lump sum 


shall (if, as here, the employee has not designated a beneficiary by 


a writing filed with the Board) be paid to the deceased employee's 


3/ The pertinent provisions of this section are set forth on 


pages 3 through 5 of this brief. 
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widow (or widower), children, grandchildren, parents, brothers and 
sisters, or estate, in that order of priority, who will not have died 
before receiving payment of such lump sum. The section algo provides 
that if the deceased employee is survived by a widow who is under age 
sixty, such widow must, if she wishes to receive the restau? lump 
sum, file an election surrendering her right to receive recone bene- 
fits based on the deceased employee's railroad service. Anyone seeking 
the benefit provided by this section is, of course, bound by the 
statutory conditions and limitations imposed upon the right to receive 
such benefit. Murray v. Railroad Retirement Board, 289 F. 24 386, 388 


(C.A. 4, 1961); Scott v. Railroad Retirement Board, 227 F.'2d 684, 686 


(C.A. 7, 1955). 

In the instant case, it is an uncontroverted fact that 
Marcella Mark, the widow of the deceased employee Harold Mark, died 
before she received payment of the residual lump sum here in 
Recs ose Therefore, since the estate of a widow is not included 
among those named in the statute as possible beneficiaries of a 
residual payment, it is clear from the express language a6 
5(£)(2) that the Administratrix is not entitled to the benefit sought 


on behalf of Mrs. Mark's estate. In order to hold otherwise, the 


requirement "who will not have died before receiving payment of the 
| 


lump sum provided for in this paragraph" would have to be "interpreted" 


out of the Act. This neither the Board nor the Court may do. Cole v. 


i] In fact, Marcella Wark died before the benefit check was either 
issued by the United States Treasury or received by nee Thus 
any argument that payment has been made where a check is received 
by the payee but is not cashed prior to the payee's death is 


irrelevant to this case. 
| 


Railroad Retirement Board, 289 F. 2d 65, 68-69 (C.A. 8, 1961); 
Scott v. Railroad Retirement Board, 227 F. 2d 684, 686 (C.A. 7, 1955). 
A similar situation was presented in the case of Flanagan v. Railroad 
Retirement Board, 332 F. 2d 301 (C.A. 3, 1964), where an executrix 
of the estate of a deceased widow claimed entitlement under Section 
) of the Railroad Retirement Act (45 U.S.C. § 228c(f£)(1)) to 
annuities alleged to have become due the deceased widow's 
retired railroad employee, but which were not paid at the 
death. Section 3(£)(1) contains provisions much like 
those found in Section 5(£)(2) and expressly provides that annuities 
due but unpaid at the time of the annuitant's death shall be payable 
to the annuitant's widow, if any, who was "living with such indi- 
vidual at the time of such individual's death and who will not have 
died before receiving payment of such annuities." In holding that 
accrued annuities would not be payable to the estate of a widow, 
the Court stated (332 F. 2d at 303): 
"x *x * This section [3(£)(1)] makes it clear that 
accrued annuities are payable to the widow of the 
employee only if she "will not have died before 
receiving payment of such annuities.’ No payment is 
authorized to the estate of the widow, for the Act 
specifically requires that if she dies before re- 


ceiving payment the annuities shall be payable to 


other designated beneficiaries. Such a provision is 


not unusual in legislation of this kind which is 


intended to! benefit a particular person or persons 
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with some defined relationship to the deceased 
employee, but not to benefit the estate or creditors 
of that person or persons. Thus, an identical pro- 
vision is contained in § 5(f£)(1) and (2) of the Act, 
45 U.S.C. § 228e(£)(1) and (2), covering lump-sum 
payments to survivors. That section is incorporated 
by reference in § 3(£)(1), to provide for the manner 
of payment of accrued annuities to persons other 


than the widow or widower of the deceased employee." 


See also United States v. Henning, 344 U.S. 66 (1952), reh.| den., 


344 U.S. 910 (1952). 

Despite the specific language of Section 5(£)(2), the admins 
tratrix contends that Mrs. Mark became entitled to the residual 
lump sum in question as of the moment she executed the eiesetoe to 
receive such lump sum and that her right thereto vested at that 
time (Pet. Br. 9-10). Such a contention, however, is based upon a 
misconception of the law. Rights to benefits under the Railroad 
Retirement Act do not flow from any common law sources; non are they 
founded upon the principles of contractual law. They are based 
solely on statutory law created by the Congress of the United States. 
Ruhl v. Railroad Retirement Board, 342 F. 2d 662, 666 (C.A. 7, 1965), 
cert. den., 382 U.S. 836 (1965). And the federal courts pee 
repeatedly rejected the contention that benefits due under federal 
statutory retirement systems, such as the Social Security system 
and the Civil Service Retirement system, constitute accrued property 


rights, and, instead, have held that anticipated benefits are merely 


non-contractual benefits under a social welfare program. Flemming v. 
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Nestor, 363 U-S. 603, 610-611 (1960), reh. den., 364 U.S. 854 (1960) ; 


Price v. Flemming, 280 F. 24 956, 958-959 (C.A. 3, 1960), cert. den., 
365 U.S. 817 (1961); Stouper v. Jones, 113 App. D.C. 224, 284 F. 24 
240, 243 (1960); Bernstein v- Ribicoff, 299 F. 2d 248, 251-252 

(C.A. 3, 1962), cert. den., 369 U.S. 887 (1962). In fact, in the 

last three of the above-cited cases, the courts held that annuitants 
had no vested rights to their annuities even after the annuities had 
been certified and awarded, and that the Congress had the power to 
enact legislation subsequent to the annuity award dates which adversely 
affected such annuities. 

In support of her contention that Mrs. Mark's right to the 
residual lump sum vested when she executed the election to receive 
such lump sum, the Administratrix cites dictum appearing in 
Freeman v. Railroad Retirement Board, 192 F. 2d 51, 52 (C.A. 5, 1951). 
Insofar as this dictum states that rights to benefits under the Rail- 
road Retirement Act become "yested only upon the happening of the 
event which entitles the beneficiary to presently receive payment," 
such dictum is contrary to the above-cited decisions of the United 
States Supreme Court and courts of appeals and represents an incorrect 
statement of the law. But even if it were the law that rights to 
benefits under the Act vest when a beneficiary has satisfied the 
conditions of entitlement thereto established by the Act, the fact 
remains that Marcella Mark did not satisfy all the conditions imposed 
upon entitlement to the benefit sought here. In addition to requiring 
that Mrs. Mark must have been the widow of a deceased employee, must 
have been living with such employee at the time of his death, must 


have been under age 60, and must have filed an election to receive 
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the residual lump sum, Section 5(f)(2) also expressly requires that 
she must have been alive to receive payment of the lump at This 
last requirement was clearly not satisfied. 

The Administratrix further contends that the condition that the 
residual lump sum is to be paid to a person "who will not pee died 
before receiving payment" is not applicable here since a widow must, 
in accordance with a proviso in Section 5(f)(2), file an election if 
she wishes to receive the residual lump sum in lieu of future annuity 
benefits, which election is irrevocable and “legally effective 
according to its terms" (Pet. Br. 8). This contention also lacks 
merit. In discussing essentially the same argument made before it 
by the Administratrix, the Board stated as follows (R. 4): 

“Appellant's argument would in effect require the 

Board to interpret the proviso in Section 5(£) (2) 

separately from the provision preceding it, the basic 

provision. This would be entirely inconsistent with 

the nature of a proviso, the general function of which 

is to except something from the basic provision, or to 

qualify or restrain the general scope of the basic 


provision, or to prevent misinterpretation. In this |; 


case, the proviso qualifies or adds a condition to 
the matter stated in the basic provision. The sub- 


stance of the basic provision of Section 5(£) (2) 


may, for purposes of this case, be summarized as 


follows: Where it appears that no benefit is or may | 


become payable, other than a widow's annuity which 


S¥S— 

in the future may become payable because a widow 

under age 60 survived the employee, the residual 

will be paid to the person of the rela- 
specified (widow, child, grandchild, etc.) 
‘not have died before receiving payment.' 
proviso adds the condition that if this 

person is’ 


she must, if she wants the 
‘€irse file an election, giving up her 
to benefits at age 60. 
"The proviso cannot be considered as standing 
y itself, so as to be independent of the basic 
provision that the person to be entitled ‘will not 
died before receiving payment.’ The statement 
the election ‘shall be legally effective ac- 
cording to its terms’ in no way suggests that it is 
to be legally effective irrespective of the condition 
set forth in the basic provision, nor do the terms 
of the election itself contain anything along those 


lines." 


That the proviso in question could not have been intended to 


have the effect of exempting a widow from the requirement that a 


beneficiary named in the statute must be alive at the time of payment 
in order to be entitled to the residual lump sum is clearly shown by 
the legislative history of Section 5(£)(2). That section was added 
to the Railroad Retirement Act in 1948 by Public Law 744, 80th Cong., 
2nd sess., ch. 608, sec. 2, 62 Stat. 577. At that time the section 


contained no requirement that the survivor of an employee be alive in 
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5/ 
order to receive payment of the residual lump sum. It did, however, 
contain the proviso that if the deceased employee was survived by a 
widow who was under a specified age, then age sixty-five, such widow 
could receive the residual payment only if she filed an election 
surrendering her right to receive future benefits based on’ the 


deceased employee's railroad service. And the legislative: history of 


Public Law 744 shows that while generally the residual lump sum would 


not be payable whenever there was a possibility that other benefits 


might be payable on the basis of the deceased employee's earnings 
record, it was deemed desirable to give the widow (or a parent) an 
opportunity to receive the residual payment if she had not, at the 
time of the employee's death, attained the age of annuity eligibility. 
The proviso was enacted in order to give a widow this opportunity, 
but only if she surrendered her statutory rights to future annuity 
payments. See Report of the Committee on Labor and Public Welfare, 
Senate Rept. No. 1574, 80th Cong., 2nd sess., on S. 2782 (a companion 
bill of and identical to H.R. 6766, which was enacted as Public Law 
744), pp. 2, 4, which cites as applicable to S. 2782 the Board's 
analysis and interpretation of S. 2437. The text of the Board's 


analysis and interpretation of S. 2437 is set forth in Hearings before 


5/ In this respect, Section 5(£)(2) then provided that in the 
absence of a beneficiary designated by the employee, the residual 
lump sum would be paid "to the person or persons in the order 
provided in paragraph (1) of this subsection or, in the absence of 
such person or persons, to his [the employee's] estate * * *" 


Public Law 744, supra. 
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a Subcommittee of the Committee on Labor and Public Welfare, United 
States Senate, 80th Cong., 2nd sess., on S. 994, S. 2055, S. 2228, 


S. 2300, S. 2423, S. 2437, and S. 2438, pp. 18-26. 


The additional requirement that a widow, or any other’ named 


survivor, had to be alive in order to be entitled to the residual 
lump sum was not added to the Act until Section 5(f) (2) =“ amended 
in 1958 by Public Law 85-927, Sec. 2(b), 72 Stat. 1780. That this 
amendment was intended to apply to widows as well as to the other 
classes of survivors named therein is shown by the Report of the 
Committee on Labor and Public Welfare, Senate Rept. No. 2364, 85th 
Cong., 2nd sess., on S. 2020, pp. 10-13, wherein it is stated (at 


p. 13): 


"x * * If any of the persons in a class should 
not live to receive payment the lump sum would be 
paid to the others in the class, or, if none, to the 


| 
next class. * * *" 


CONCLUSION 


Respondent Board respectfully submits that its decision should 


be affirmed. 
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